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In the Court of Appeals of the District of Columbia. 


No. 2679. 

Florence O’Brien Whitford et al., Appellants, 

vs. 

William A. Engel. 


a Supreme Court of the District of Columbia. 

At Law. Number 56360. 

Florence O’Brien Whitford, Harriet Stearns Whitford, an 
Infant, by Florence O’Brien Whitford, Her Next Friend, 

vs. 

William A. Engel. 


United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

^ Declaration, &c. 

Filed November 12, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. Number 56360. 

Florence O’Brien Whitford, Harriet Stearns Whitford, an 
Infant, by Florence O’Brien Whitford, Her Next Friend, 

vs. 

William A. Engel. 


First Count 


The plaintiffs Florence O’Brien Whitford and Harriet Stearns 
Whitford, an infant, by Florence O’Brien Whitford, her next friend, 
sue the defendant William A. Engel and complain of a p ea of 
breach of covenant, for that whereas, heretofore, to wit, July 22, 
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a r> 1902 at the Citv of Washington, in the District of Columbia, 
and before and at the time of the making of the indenture herein¬ 
after mentioned, one Daniel O'Brien was seized in his demesne as of 
fee of and in the lands, tenements, and hereditaments with the ap¬ 
purtenances thereunto belonging hereinafter mentioned to have been 
bv him demised, and, being so seized, the said Daniel 0 Brien, at the 
time and place aforesaid, by a certain indenture then and there made 
bv and between the said Daniel O'Bnen of the one part and the de¬ 
fendant William A. Engel of the other part, one part of which inden¬ 
ture sealed with the seal of the said defendant, the said plaintiffs now 
here’ show to the Court, the date whereof is l ' ie 

therein mentioned, to wit, July 22, A. D. 1902 F n li his 
9 lease and to farm let unto the said William A. Engel, his 
executors, administrators, and assigns, the certain premises 
in the «aid indenture particularly mentioned and described, the sam 
being a certain lot or parcel of ground described as lot numbered 
twenty-six (26) in square numbered six hundred thirty-four (634) 
and known as premises numbered two hundred forty-seven (247) 
New Jersey avenue, northwest, unto the said defendant W illiam A. 
Eneel his executors, administrators, and assigns, to have and to ho 
Kid premises from July 22, A. D. 1902, aforesaid, until the full 
pn j nnd term of fifteen (15) years thence next ensuing, the said de- 
fendanf William A. Engel, his executors, administrators and as¬ 
signs yielding and paving therefor the certain clear yearly rent or 
^m therein particularly provided; and for that the said defendant 
William A Engel did thereby, for himself, his heirs, executor., ad 
ministrators and assigns covenant, promise, and agree to and with 
the said lessor, his heirs, and assigns that he, the said defendant his 
heir? executors, administrators, and assigns should and would erect 
upon’ the said lot improvements to cost not less than three thousand 
five hundred dollars ($3,500) and to use the same for a ten-pin alley 
nr hBhard room or other legitimate games and for no other purpose 

the making of said improvements costing the amount aforesaid an 
the maki g i ■ f or the purposes aforesaid being 

na e rt U of m tL JonsidemtTon fo^ the said demise of the lot and prem¬ 
ies aforesaid; and for that, in and by the said demise, it was further 
i e " ", i ,,rrrppfi bv and between the said lessor and the de- 

fendant Willian 1 * A. Engel that, if the United States of America 
f d should determine to purchase the lot and premises hereinbe- 
3 fore described during the existence of the said lease, then and 
in that event, the said lease should cease and determine, and 
that if said event should occur within five (5) years after the execu¬ 
tion* of the said lease, the amount to be allowed to the said defendant 
account of the improvements erected by him on the said lot 
and premises should be determined by arbitration, and that, if said 
purchase bv the said United States should be determined on after 
the Expiration of five (5) years and within tan (10) years ta the 
j Qtp nf the execution of the said lease, to wit, July 22, A. u. iu , 
then the said defendant should receive from the said lessor one-thud 
H A! of the co s ts of said improvements, which said sum should be 
paid by the said lessor to the said defendant 

and for that thereafter, to wit, August 3, A. D. 1911, the said unuea 
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States instituted certain condemnation proceedings in this Court, 
holding a special term as a District Court, in cause numbered nine 
hundred sixty-seven (967), for the purpose of acquiring, among 
other pieces or parcels of land, the certain land and premises de¬ 
scribed in the aforesaid lease; and for that such proceedings in the 
said cause were had that the said land and premises were purchased 
and acquired by the said United States March 1, A. D. 1913; and for 
that, in and by the said indenture, reference being had thereto, will, 
among other things, more fully and at large appear the aforesaid 
covenant to erect the said improvements upon the said land so de¬ 
mised as aforesaid; and for that, in virtue of the said demise, the 
said defandant William A. Engel, afterwards, to wit, July 22, A. D. 

1902, at the place aforesaid, entered into and upon the said 
4 demised premises and became and was possessed thereof and 
remained and continued so possessed thereof for all of the said 
term so to him thereof granted as aforesaid to and including March 
1, A. D. 1913, aforesaid ; and for that the said defendant, being so as 
aforesaid possessed of the premises aforesaid, and the said Daniel 
O’Brien, being so seized of and in the reversion of and in the said 
premises as aforesaid, afterwards, to wit, July 8, A. D. 190o, and 
during the said term so as aforesaid granted to the said defendant, at 
the place aforesaid, died testate, leaving his certain last will, which 
was thereafter duly probated and recorded in this Court, holding a 
special term as a Probate Court, whereby he devised the said demised 
land and premises.unto the plaintiff Florence O’Brien \V hitford for 
and during the period of her natural life, and the remainder to the 
plaintiff Harriet Stearns Whitford, in fee simple, which said will is 
now here shown to the Court, the date whereof, is, to wit. March 23, 
A. D. 1904, whereupon and whereby the said plaintiff Florence 
O’Brien Whitford then and there became and was seized of the said 
land and premises in her own right for and during the pariod of her 
natural life, and the plaintiff Harriet Stearns Whitford then and 
there became and was seized of the remainder in her demesne as of 
fee in and of the said premises and in and of the said reversion 
therein, and the plaintiffs have ever since continued to be and are 
so seized of the said land and premises; and for that, nevertheless, 
as the said plaintiffs aver, after the making of the said indenture and 
during the said term thereby as aforesaid granted to the said defend¬ 
ant William A. Engel, the said defendant William A. Engel did not 
erect on said lot improvements to cost not less than three 
5 thousand five hundred dollars ($3,500), nor did he erect 
thereon any improvements whatever at any cost whatever, as 
in and by the said indenture on his part covenanted, but the said 
defendant William A. Engel wholly failed and refused to erect on 
said lot any improvements whatever and still so fails and refuses, 
whereby and by reason of the premises, during the said term and at 
the end thereof, to wit, March 1, A. D. 1913, at the place aforesaid 
a large sum of money, to wit, the sum of three thousand five hundred 
dollars ($3,500), the minimum cost of the said improvements to be 
erected as aforesaid, became and was due to the said plaintiffs, and 
became and was in arrears and unpaid to the said plaintiffs, and still 







4 


FLORENCE O’BRIEN WHITFORD ET AL. VS. 


remains so in arrears, due and unpaid, contrary to the tenor and 
effect of the said indenture and of the said covenant of the said de¬ 
fendant William A. Engel; and so the said plaintiffs say that the 
said defendant has not kept his covenant aforesaid, but has broken 
the same; to the damage of the said plaintiffs in the sum of three 
thousand five hundred dollars ($3,500) ; and, therefore, the plaintiffs 
bring their suit, and claim, on account of the premises, the sum of 
three thousand five hundred dollars ($3,500), with interest thereon 
from March 1, A. D. 1913, together with the costs of their suit. 

Second Count. 

The plaintiffs Florence OT.rien Whitford and Harriet Stearns 
Whitford. an infant, hv Florence O’Brien Whitford. her next friend, 
sue the defendant William A. Engel for money payable by the de¬ 
fendant to the plaintiff- for good* bargained and sold by the 
6 plaintiffs to the defendant *. and for gonds sold and delivered 
by the plaintiffs to the defendant; and for work done and 
materials provided by the plaintiffs for the defendant at his request, 
and for monev lent by the plaintiff* to the defendant; and for 
money paid bv the plaintiffs for the def?ndant at his request; and 
for money received bv the defendant for the use of the plaintiffs, and 
for interest on moneys due and owing from the defendant to the 
plaintiffs; and for the forbearance of interest, bv the plaintiffs at the 
defendant’s request, of moneys due and owing from the defendant to 
the plaintiffs; and for money found to be due from the defendant to 
the plaintiffs on accounts «ta+ed between the plaintiffs and the de¬ 
fendant; wherefore the plaintiffs bring their suit, and claim three 
thousand five hundred dollars ($3,500), with interest thereon from 
March 1, A. D. 1913, according to the particulars of demand hereto 
annexed, besides the costs of suit. 

FBANK J. HOGAN, 

GEORGE L. WHITFORD, 

Attorneys for Plaintiffs. 


Particulars of Demand. 

£ £ * ♦ * * * 

To amount due March 1. 1913, to the plaintiffs Florence 
O’Brien Whitford and Harriet Stearns Whitford, from the 
defendant William A. Engel on account of his breach of 
his covenant to erect on lot numbered twenty-six (26) 

7 in square numbered six hundred thirty-four (634), 
known as premises numbered two hundred forty- 
seven (247) New Jersey avenue, northwest, at the City of 
Washington, in the District of Columbia, to cost not less 
than three thousand five hundred dollars ($3,500), as 
provided in the lease of July 22,1902, from Daniel O’Brien 
to the said William A. Engel.$3,500 
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Affidavit under Common-law Rule Seventy-three. 

* * * * * * * 

Florence O’Brien Wliitford, being first duly sworn, deposes and 
sav* that «he is one of the plaintiffs in this action, wherein she and 
Harriet Stearns Wliitford, her daughter, an infant, are ptaintiffs, 
and William A. Engel is the defendant; and the plaintiffs have a 
good cause of action against the defendant based upon the following 

^On July 22, 1902, a lease was entered into and executed by Darnel 
O’Brien, as the lessor, he being the owner of lot 26 in squareJ^4, 
also known as premises 247 New Jersey avenue, northwest \\ah- 
ington District of Columbia, and the defendant to this suit, as the 
leifee which, together with other facts hereinafter mentioned, will 
fullv appear on a reference to said lease, made a part hereof and at¬ 
tached hereto. The lease was to run for and demised the property 
for a term of fifteen years from July 22, 1902; the lease con- 
S tained a covenant between the parties thereto, by which the 
defendant agreed to erect on the land demised improvements 
to co<t not le-s than $3,500, and to use the same for a ten-pin alley 
or billiard room or other legitimate games and for no other purpose 
the makino of those improvements and their use as mentioned ~ 
part of the 8 consideration for the lease. A further provision in said 
Fea^ stated that, if the United States Government should purchase 
he dim ted premises during the term of the lease, the lease should 
FeL and be at an end; that, if said purchase should occur within 
five years of the execution of the lease, the amount to be allowed the 
defendant on account of the improvements mentioned, to be erected 
bv him should be determined by arbitration; and that, if the pur¬ 
chase should occur after the expiration of five years and within ten 
years from the execution of the lease, then the lessee should receive 
from the lessor one-third of the costs of the improvements, to be 

^On^Vugust^"rw'lu'Fh^Unite^States of America instituted con- 

iSJSTiLmi * “Ti" de,nl diS tftSToSX 

amoncr others, the said proceedings being instituted in this Doun 
holding a District Court in cause numbered 967; said proceedings 
were consummated and the property demised was purchased and ac- 

nnirpd bv the United States on March 1, lvlo. . A 

q The defendant entered the premises and occupied the deimsed 
land at the commencement of the term demised by lease referred to. 
On Tulv 8 1905 Daniel O’Brien died testate, leaving a will, since 
0 ^probated and recorded in this Court holding a Probate Court 
q Bv that will, he devised the demised land and premises to th.. 

affiant for and during the period of her natural life, aod n 
remainder to the plaintiff Harriet Steams Whitford, in fee simple. 
The plaintiffs then and there became^ seized of the land, the affiant, 
in her own right for the period of her natural life, and the other 

nlnintiff of the remainder therein. ■ , , , . 

P The defendant did not erect the improvements covenanted for in 

the lease; he did not erect any improvements whatever at any cost 


6 


FLORENCE O’BRIEN WHITFORD ET AL. VS. 


whatever; he wholly failed and refused to erect any improvements 
whatever at any cost whatever. The defendant disregarded and 
broke his covenant in his lease to erect txu. Approvements on the lan 

as agreed to bv him in said lease of July 22, 1902. . , 

Because of the breach of the covenant entered into and broken bv 
the defendant, there became due on the day ofthepurcbase and 
acquiring of the said land by the United States, March 1, 1913, the 
minimum amount covenanted in said lease to be expended by the 
lessee for improvements, namely, the sum ui $3,500. 

Affiant further says that, by reason of the premises, the piaintitts 
claim to be due, and there is justly due from the defendant to the 
plaintiffs, the full sum of $3,500. with interest thereon from March 
1, 1913. exclusive of all set-offs and just grounds of defense. 

And further affiant saith not. £ Q , BRIEN WHITFORD. 


District of Columbia, ss: 

Subscribed and sworn to before me this 12th day of November, 

FLORENCE L. CULVER, 

Notary Public, Distinct of Columbia. 


Pleas to First Count of Declaration. 

Filed December 5, ltfi3. 

t * * * * * 

Now comes the defendant, by his attorney, and for plea to the 
declaration filed herein says that the tAccution by him, the said 
defendant, of the lease referred to in and attached to and made part 
of said declaration was obtained by the certain, positive and direct 
representation on the part of Daniel O Brien, the lessor therein 
named, that the property described in said lease was of sufficient size 
and depth to enable this defendant to construct thereon a bowling 
alley of the regulation size and depth, and this defendant relying 
whollv and solely upon such representation made by the said Daniel 
O’Brien, aforesaid, who had theretofore for many years been in 
ownership and possession of said property, or in thorough familiarity 
therewith, and relying on no other representation, entered into the 
agreement set forth in said lease to construct upon said premises 
improvements of the value as is in said lease provided. That after 
the execution of said lease by the parties thereto, and when this de¬ 
fendant sought to have the improvements erected thereon for the 
purpose of conducting therein bowling alleys he learned that the 
said premises were not of sufficient depth to enable the construction 
thereon of bowling alleys of the regulation size and depth as repre¬ 
sented, and that for this reason, among others, said defendant did not 
comply with the provisions of said lease requiring the construction 

of such improvements. 


1913. 


[seal.] 
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\nd for a further plea to said declaration this defendant 
says that the plaintiffs ought not to have or maintain their 
action against him as in said declaration set forth for the 
reason that if the defendant is liable at all for any alleged breach of 
covemant'in said lease contained he is liable only in damages for 
value which the improvements referred to in said lease if erected 
would have had at the date of the condemnation by the Government 
of the United States of said premises for public uses. , , 

\nd for a further plea this defendant says that as shown by the 
declaration filed herein the United States determined on August 6 
1911 to purchase the lot and premises described in said lease, which 
date of such determination was within ten (10) years of the da e of 
the execution of said lease, and that if under the terms of said lease 
said improvements had been erected by this tenant he would have 
been entitled under said terms to have received from the said Dame 
O’Brien, or from the plaintiffs, one-third of the costs of said improve- 

me 4rid for a further plea this defendant says that the improvements 
as contemplated and understood between the said lessor and this 
defendant were to be and would have been of such character as t » 
defendant would have had the right to remove at the expiration of 
his term of lease if the United States had not meanwhile acquired 
said premises by condemnation or other proceedings. 


Pleas of Defendant to Second Count of Declaration. 

For a further plea to the declaration herein filed this defendant 
savs he is not indebted as in said declaration alleged. 

12 And for a further plea this defendant says he did not 

promise as in said declaration alleged.^ gURKART, 

Att’y for Deft. 

Affidavit of Defense. 

******* 

District of Columbia, ss. 

William A. Engel, being first duly sworn, according to law, deposes 
and savs that he is the defendant above named, and that he has a 
good defense to the declaration filed herein based upon the following 

fac r!u • nffiant savs that he did not promise as in said declaration 
alSd, nor is he indebted to the plaintiff as in said declaration 

al Th?s affiant further says that the execution by him of the lease 
referred to in and attached to and made part of the declaration filed 
herein was obtained by the certain, positive and direct re P^ sent ^: 
JV e ®" tlip nan 0 f Daniel O’Brien, the lessor therein named, that 

the property described in said lease was of sufficient size and depth to 
enable this' affiant to construct thereon a bowling alley of the regu- 
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lation size and depth, and this affiant relying wholly and solely upon 
such representation made by the said Daniel O’Brien, aforesaid, 
who had theretofore for many years been in ownership and possession 
of said property, or in thorough familiarity therewith, and 
13. relying on no other representation, entered into the agreement 
set forth in said lease to construct upon said premises im¬ 
provements of the value as is in said lease provided. That after the 
execution of said lease by the parties {hereto, and when this affiant 
sought to have the improvements erected thereon for the purpose of 
conducting therein bowling alleys he learned that the said premises 
were not of sufficient depth to enable the construction thereon of 
bowling alleys of the regulation size and depth as represented, and 
that for this reason, among others, said affiant did not comply with 
the provision of said lease requiring the construction of such im¬ 
provements. 

This affiant further says that if he is at all liable to the plain¬ 
tiffs herein for any alleged breach of covenant in said lease contained 
he is liable only in damages for the value which the improvements 
referred to in said lease if erected would have had at the date of the 
condemnation by the Government of the United States of said prem¬ 
ises for public uses. 

This alfiant further says that as shown by the declaration filed 
herein the United States determined on August 3, 1911, to purchase 
the lot and premises described in said lease, which date of such de¬ 
termination was within ten (10) years of the date of the execution 
of said lease, and that if under the terms of said lease said improve¬ 
ments had been erected by this affiant he would have been entitled 
under said terms to have received from the said Daniel O’Brien, or 
from the plaintiffs, one-third of the cost of said improvements. 

This affiant further says that the improvements as contem- 
14 plated and understood between the said lessor and this affiant 
were to be and would have been of such character as this 
affiant would have had the right to remove at the expiration of his 
term of lease if the United States had not meanwhile acquired said 
premises by condemnation or other proceedings. 

And further affiant saith not. 

WILLIAM A. ENGEL. 

Subscribed and sworn to before me this 5th day of December, 
A. D., 1913. 

[seal.] HORACE R. GEORGE, 

Notary Public, D. C. 

Motion for Judgment. 

Filed December 17, 1913. 

Come here now the plaintiffs and move the court for judgment 
against the defendant for want of a sufficient affidavit of defense. 

FRANK J. HOGAN, 

GEORGE L. WHITFORD, 

Attorneys for Plaintiff. 
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'Notice. 

The defendant will take notice that the foregoing motion will be 
called to the attention of the court Friday, December 19, 
15 1913, at ten o’clock a. m., or as soon thereafter as counsel can 

be heard. 

FRANK J. HOGAN, 

GEORGE L. WHITFORD, 

Attorneys for Plaintiff. 

To Joseph A. Burkart, Esq., Attorney for Defendant. 


Acknowledgment. 

Sendee of copy of the foregoing motion and notice is acknowledged 
this 13th day of December, 1913. 

JOS. A. BURKART, 

G., 

Attorney for Defendant. 


Supreme Court of the District of Columbia. 

Friday, January 2nd, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

******* 

Upon consideration of the motion of plaintiffs filed herein for 
judgment under the Seventy-third Rule, and the motion of defend¬ 
ant by his attorney orally in open court for leave to tile a substitute 
affidavit of defense within ten days, it is ordered that such leave be 
and is hereby granted defendant, said motion for judgment to be 
granted, if a substitute affidavit is not filed within ten days hereof. 

10 Amended and Substituted Pleas. 

Filed Januarv 14, 1914. 

* * . * * * * * 

Now comes the defendant, by his attorney, and for amended and 
substituted pleas, filed with leave of Court first had and obtained, 

to the declaration filed herein says: 

(1) That as shown in said declaration proceedings were duly filed 
by the United States on August 3, 1911 to condemn for public uses 
tfie real estate set forth and described in said declaration, and that 
as shown by the papers and proceedings fhed in this Court sitting 
as a United States District Court in the cause entitled In re G>n- 
demnation of Squares 634, et al., known as District Cause No. 967, 
the commission duly constituted and appointed to make the awards 
to the owners and lessees of the real estate situated in said square, 
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oroceeded to take testimony for and against said owners and lessees, 
and thereafter did make and report to this Court its awards aa 
authorized by law, and instructed by the Court to do. It * ur 
annears from said papers and proceedings had in said District cause 
\o 967 that the plaintiffs herein in addition to owning the real 
estate described in the declaration also owned the adjoining and con¬ 
tiguous lot'in the same square, located at the southeast corner of 
New .Jersey Avenue and CStreet, N. W improved by a small hotel 
building and that this defendant was the lessee from the plaintiffs 
testator "of both of said lots with the improvements thereon. It fu - 
ther appears from the papers and proceedings in said cause 
17 that inland as a part of the plaintiffs’ presentation of their 
claim before said Commission tor damages for the taking o 
said two lots in said Square with the improvements thereon, the said 
Commission pursuant to the request of the plaintiffs and to the evi¬ 
dence submitted by them, considered and based its award on said 
two lot* as though they constituted but one lot or a single tract, and 
the same are designated in the records ot said commission as parcels 
twentv-two (22) and twenty-three (23), parcel twenty-two (22) be¬ 
ing the same lot as is mentioned in the declaration hied herein, an 
narcel twenty-three (23) being the adjoining and contiguous lot 
and abo owned by the plaintiffs herein, and improved by said small 
hotel building, as aforesaid. That as a part of the proof of the claim 
of the plaintiffs for damages to be awarded them by said Commis¬ 
sion the plaintiffs introduced and procured the admission in evi¬ 
dence of the lease to this defendant of the property described in the 
declaration"Kl lease being dated July 22 1902 and being for 
a term of fifteen (15) years from its date, and also of the lease to 
this defendant of the adjoining and contiguous property improved 
hv «aid hotel building, as aforesaid, which lease was dated, to wit, 
teary 15 1910, and was for a term of five (5) years from date 
and the‘plaintiffs also introduced and submitted to said Commission 
oral testimony of the value of said two lots with the improvements 
thereon, and‘of the leases thereto held by this defendant, as afore¬ 
said and of the rental values of each of said parcels of real estate, 
and fullv submitted their case in all of its aspects to said Commission. 
That in' the award filed in this Court by said Commission on the 
1 22nd dav of April, 1912 the said Commission with reference 
18 to the real estate of the plaintiffs, considering and treating 
the two said lots as a single tract of land, and so reporting 
their said award as applying thereto, appraised thevalueofsaid two 
lots to the owner of the fee simple at the sum of $ol,876.45, and 
in the same award it also appraised the value of the lease held by 
this defendant to parcel twenty-three (23) in favor of this defendant 
in the sum of $1,733.48, to be deducted from said award of $ol,- 
876.45. and to be reduced at the rate of $51,131/2 from April 8, 
1912 for each month thereafter that the leaseholder remained in 
possession, and made no reference to the lease to this defendant to 
parcel twentv-three (23). which is the lease herein sued on. That 
said award of said Commission was subsequently confirmed by the 
Court and approved by the President of the United States as required 
by law, and thereafter and before this action was brought the Oov- 
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eminent of the United States paid the plaintiffs the amountawarded 
them and became the owner of said real estate and of all the n gnt, 
title,’and interest the said plaintiffs had or might have had ^ere 
at the time of said payment by the United States, as alore.aia. 
Wherefore! this defend says tfiat the plaintiffs are now andwe« 
at the time of the institution by them of this atlionwithoutany 
right, title, or interest in and to said land or any part. hereof or m 

and to said leases, or either of them, or any P art ^ t ®'to have 
and that bein" without any such interest they ought not to na\e or 

maintain their action against this defendant as in their declaration 

is set fortln further plea this defendant says that the plaintiffs 

" at their trial before the Condemnation Commission, duly 
19 appointed in the cause pending in this Court sittmg as a 
United States District Court, known as District No. 967, su 
mitted their case and all their rights, title interest and r^ vll ® g ®* . 
and to said real estate, and in and to the leases thereto, in tool 
entirety and as shown by the papers and proceedings in said con¬ 
demnation case No. 9(57 the said plaintiffs produced and examined 
as a witness in their behalf the defendant in this cause on I'le d' f- 
tions of the value of their said real estate and hoWmp 
value of said leases and of the value of the nght, t , 

of the plaintiffs therein, and of the rental value ° f w eaft e r eonsid- 
onrl the «aid nlaintiffs’ cause was thereupon and thereafter consul 

ered by said Condemnation Commission 's a single tract of land with 
improvements thereon and said Commission by its award fixed the 

-id plaintiff, and U» dl.t.nd„, » that, 
were respectively entitled to receive from the United states ior t 

jy Stf, MSS ! S-ET?.™ 

^TsTVo^Tfurther plea this defendant says that the proceedings to 
staid re^l estate were duly commenced by the United States 
condemn ■ a ■ , h Condemnation Commission duly 

iXi ?«';«• «»n* the amount dUd. tb. 

and the defendant were entitled to recene \ •1912* 

snective interests in said real estate was filed Apnl 22, 

20 Mid award was duly approved by the President of the Uni 

State , as required bv law, on the 1st day of June, Itm, 

PXnrdfy TjJS m^ThS 

of the United States determined to purchase the lot and premise 
describedtP said lease said lease ^ould cease and determine and 
cVinnlO ciich event occur after the expiration of five ( 5 ) years ana 
HOt vears from the date of the execution of the lease 

Phe defendant should receive from the party of the first part one-third 
of the costs of the improvements agreed therein to be erected on .ad 
real estate by the defendant. Defendant further says that the 
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United States did determine within ten years from the said date of 
said lease to take said real estate, said determination having been 
fully completed on the 7th day of June, 1912, when tb s Court 
confirmed the award of said Condemnation Commission the said 
award having been as hereinbefore shown previously approved by 
the President of the United States. Wherefore if the plaintiffs 
are entitled to recover anything m this action this defendant is 
entitled to credit and allowance for one-third of the eo. t of the 1 
provements agreed in said lease to be erected by him. 
fen^ant further savs that the money with which to pay the amount 
awarded by said Commission to the plaintiffs and to this defendant 
had been dnlv appropriated by the Congress of the United > 
and was available at the time the said Commission filed its award 
and that if the plaintiffs had applied therefor promptly 
21 after the confirmation of said award by the Court the same 
would have been immediately paid to them, but the plain¬ 
tiffs, without anv sufficient cause or ground, and without the knowl¬ 
edge or consent of this defendant, appealed to the Court of Ap¬ 
peals of the District of Columbia from the order of this Court con¬ 
firming said award, and said Court of Appeals, on February 3, 
1913. held the apreal to be without merit and affirmed the decision 
of this Court (Whitford vs. U. S.. 40 D. C. App. 14). That t 
delav to the plaintiffs until March 1, 1913, when they received 
actual pavment for said award as alleged in their declaration was 
wholly arid solely the result of their own acts, and was without any 

fault or cause on the part of this defendant. . , 

(4) And for a further plea this defendant says that in the 
spring and earlv summer of 1911 he did in accordance with the 
terms and provisions of said lease erect on said lot improvements 
costing the P snm of $400.00. for which sum this defendant claims 
credit and allowance in addition to the credit and allowance to 
which he is entitled under his next preceding plea should the 
plaintiffs be found entitled to recover anvthing fr-m the defendant. 
P JOS. A. BURKART, 

Attorney for Defendant. 


Substituted Affidavit of Defense . 


District of Columbia, ss : 

William A. Engel, being first duly sworn, according to law 
deposes and says that he is the defendant above named, and 
9.2 that he has a" good defense to the above entitled action. 

That he makes this substituted affidavit, with leave of Court 
first had and obtained, as a defense to the matters and things Mt 
forth in the declaration filed herein, and for ground of his said 

^That as y shown in said declaration proceedings were duly filed by 
the United States on August 3, 1911 to condemn for public uses 
the real estate set forth and described in said declaration, and that 




WILLIAM A. ENGEL. 

s srra SHS'I 

demnation of Squares 634, et a •> <inno ; n t e d to make the awards 
the Commission duly constituted and <-PP d j n sa id square, 

to the owners and lessees of aa aTnsf sald ownere ami lesl 

proceeded to take testimony fo ^ Pourt it 13 awards as 

sees, and thereafter did make and report to thi. Court 

authorized by law, and mstrueted by the Court had in 

further says, that as s 'iow n n P P . t his cause in addition 

«“ ““'‘'I.fSiSSSto WtaSU >M here,. 

td -g*-* *£ SVSS, 

located at the southeast corner ^ ^ this affiant was 

N. W., improved by a sma^ both of said hits, with the 

the lessee from the plaintiff, te < f rom t ^ e papers and 

improvements thereon. It fur . a Dar t, of the plaintiff 

proceedings in said Cause tha 1 Commission for damages 

zs&A p ests-jp - .-£+ 

they constituted but one I t o < -_ rjj j on as parcels twenty-two 

designated in the records of sa C tvrentytw P (2 2) being the 
(22) and twenty-three (' 3 V p j eekration ffi e d herein, and parcel 

twe'ntv-three^t2ftTbeing the 

owned by the plaintiffs herein and impro^ db. ^ ag & ^ of 

building, as aforesaid. T - damages to he awarded 

the proof of the claim of the pl T-' introduced and procured 

them by said Commission the plaint.ffs ^ 

July 22, IJUi ana oenm i f } adioinin® and contiguous 

and also of the lea Q e /Tvmtpl huildin 0, as aforesaid, which lease 
property improved1 by -«ai hotel hmldmg^as ato, « ^ of fiye (6) 

was dated, to wit, Febrii ary • ; , introduced and submitted 
years from date, and he plaintiffs also ^™" d tw0 loK with 

to said Commission oral tes Y f ^ leases thereto held by this 

the improvements thereo . f ef|ch of paid parce i s 

affiant. a< aforesaid, and of the rema its aspects 

of real estate, and fullv submitted J^roue award 

ws 

1912 t pUin®°oonjia.nn g »d loO » • 

24 single tra f? t h e value of said two lots to the 

?4SW| 

”"i tei thm (23) to Ivor of thi. .(tot m lb. »»« of 


14 FLORENCE O’BRIEN WHITFORD ET AL. VS. 

$1 733 48 to be deducted from said award of $51,876.45, and to be 
reduced at the rate of $51.13% from April 8, 1912 for each month 
thereafter that the leaseholder, this affiant, remained in P^ession, 
and made no reference to the lease to this affiant to parcel twentj- 
two (22), which is the lease herein sued on. That said award of 
said Commission was subsequently confirmed by the Court and ap¬ 
proved by the President of the United States as required by law, and 
thereafter and before this action was brought the Government of the 
United States paid the plaintiffs the amount awarded them. and be- 
came the owner of said real estate and of all the right, title a 
interest the said plaintiffs had or might have had therein at the time 
of said pavment by the United States as aforesaid. 

Wherefore, this affiant says that the plaintiffs are now and were at 
the time of the institution by them of this action without any right, 
title, or interest in and to said land or any part thereof or in and to 
said leases, or either of them, or any part of either of them, and that 
being without anv such interest they ought not to have or maintain 
their® action against this affiant as in the declaration filed herein is 

6 This affiant further savs that the plaintiffs at their trial before the 
Condemnation Commission, duly appointed in the cause 
25 pending in this Court sitting as a United States Di-tnct 
Court, known as District No. 967, submitted their case and all 
their rights, title, interest and privileges in and to said real estate, 
and in and to the leases thereto, in their entirety, and as shown by 
the papers and proceedings in said condemnation case No. 9o7 the 
said plaintiffs produced and examined as a witness in their behalf 
this affiant on the questions of the value of their said real e ^te «n 
holdings and of the value of said leases and of the value of the ngh . 
title and interest of the plaintiffs therein, and of the rental \alue of 
said lots therein, and the said plaintiffs’ cause was thereupon an 
thereafter considered by said Commission as a single tract of land 
with improvements thereon and said Commission by its award fixed 

The amount to which said plaintiffs and ft 

wer° respective^ entitled to receive from the United States forAheir 
respective interests, the amount of which award the plaintiffs re¬ 
ceived and accepted from the United States, wherefore this affiant 
sav« that the plaintiffs are estopped from claiming anything further 
from this affiant by reason of the relationship of lessor and lessee for- 

me This e affian 8 further sayTthat the proceedings to condemn said 
r^al estate were duly commenced by the U nited States on Augus , 
1911 • the award of the Condemnation Commission duly appointed 
for that purpose fixing the amount which the plaintiffs and this 
affiant were entitled to receive hv reason of their respective > nteres ^ 
hj Lid real estate was filed April 22. 1912; said award was^ duly ap¬ 
proved bv the President of the United States, as required by law, 
P on the 1st dav of June, 1912; and said award was duly con- 
26 firmed hv this Court, as required hv law, on the 7th day of 
June 1912. This affiant also savs that as shown bv the lease 
between the plaintiffs’ testator and this affiant, a copy of which is at- 
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tached to and made part of the declaration filed in this cause if the 
Government of the United States determined to purchase the lot and 
premises described in said lease said lease should case mid deter- 
mine and should such event occur alter the expnation of five W 
years'and within ten (10) years from the date of the execution of^th 
lea«e the defendant should receive from the party of the hrst par 
one-third of the costs of the improvements agreed therein to be 
erected on said real estate bv the detendant, this affiant. inis aman 
funhei-avs that the United States did determine within ten years 
from the said date of said lease to take said real estate, said deter¬ 
mination having been fully completed on the 7th da> of June, 
1912 w hen this Court continued the award of said Condemnation 

vimi«lv approved bv the Pr3Sident of the Tjnited States. , . * 

n Y c tliqt if the plaintiffs are entitled to recover anything 

third of the costs of the improvements agreed in said lea.-e to be 
eSed by lum This affiant also says that the .money with 
which to pav the amount awarded by said Commission to he 
Plaintiffs and to this affiant had been duly appropriated 
u the Con cress of the United States and was available 
Y the time the said Commision filed its award and t lat 

s Z&SfLfSS STS'oSrsS’JSiA. 

27 been immediately paid to them> bu *■ ^knowSS ot 

any sufficient cause or ground, and without the kno "J^> 

rTo^ColumbiSom theCder of thfs Court confirming said award, 

Kio 3 n 

be without merit a And thig affiant says that the delay to 

vs. U. S., ' t ;i'March 1 1913, when they received actual pay- 

the ? W 1 award as alleged in heir declaration filed herein, was 

r* “ d wilh0 “‘ 

'“Xi'SSn “olthe?*™ e **<& *” d . ^ 

1911 he di ^*^ t a ^ < I °pr ( ^vemen\ t s 1 cMtin^t^e a s I um^of'$400.00, for which 
^um Man EsSt and altowance, in addition to the credit 
3 ‘ 0 ,“Ice to which he is entitled under the next preceding 
paLraph of this affidavit, should the plaintiffs herein be found en¬ 
titled to recover anything from this affiant. 

And further affiant saith not. WILLIAM A. ENGEL. 

Subscribed and sworn to before me this 13th day of January, 

A. D. 1914 HORACE R. GEORGE, 

[seai,..| Notary p ubUc> D C . 
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28 Motion for Judgment. 

Filed January 19, 1914. 

******* 

Comes here now th? plaintiffs and move the court for judgment 
against the defendant for want of a sufficient affidavit ^defense and 
for want of a sufficient substituted affidavit of defense, filed b) leave 

of COUrt ' FRANK J. HOGAN, 

GEORGE L. WHITFORD, 

Attorneys for Plaintiff. 

Notice. 

The defendant will take notice that the foregoing motion will be 
called to the attention of the court Friday, January 23, 1914, at ten 
o’clock a. m., or as soon thereafter as counsel can be heard. 

FRANK J. HOGAN, 

GEORGE L. WHITFORD, 

Attorneys for Plaintiff. 

To Joseph A. Burkart, Esq., Attorney for Defendant. 

Acknowledgment. 

Sendee of copy of the foregoing motion and notice is acknowledged 
this 17th day of January, 1914. ^ a burrart 

Attorney for Defendant. 

29 Supreme Court of the District of Columbia. 

Friday, February 6th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

******* 

Upon consideration of plaintiffs’ motion filed herein January 19th 
1914 for judgment for want of a sufficient substituted affidavit ol 
defense it is ordered that said motion be granted to the extent of 
Nineteen Hundred Thirty-three and 33/100 Dollars ($1,933.33). 
Wherefore, it is considered that the plaintiffs herein recover of de¬ 
fendant the sum of Nineteen Hundred Thirty-three and 33/100 
Dollars ($1 933 33), with interest from the first day of March, 1913, 
together with costs of suit to be taxed by the Clerk and have execu- 

^From^he foregoing judgment, the plaintiffs and defendant by 
attomevs, in open court, note an appeal to the Court of Appeals, 
whereupon the penalty of a bond to operate as a Supersedeas is 
hereby ^fixed in the sum of Five Thousand Dollars ($5,000.00) or 
for costs in the sum of One Hundred Dollars. 
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Memorandum. 


March 2,1914.—Bond on appeal by Defendant approved and filed. 
Bond on appeal by Plaintiffs approved and filed. 


30 


Plaintiff’s Assignment of Errors. 


Filed March 30, 1914. 


1. The Court erred in refusing to enter judgment for the plain¬ 
tiff for the full amount claimed in the declaration. 

2. The Court erred in allowing the defendant credit of one-third 

of the sum of thirtv-five hundred dollars. . 

3 The Court erred in allowing the defendant credit for the sum 

of four hundred dollars ($400). FRANK J. HOGAN, . 

Attorney for Plaintiff. 


Defendant’s Assignment of Errors. 


1 The Court erred in holding that the award of the condemna¬ 
tion commission was not binding and final upon the parties to the 

ftb 2 ! Vhe Court erred in rendering .judgment 

Attorney for Defendant. 


31 


Designation of Record on Appeals. 


Filed March 30, 1914. 


The Clerk will please prepare the transcript of record on the ap¬ 
peals in this cause, and include therein the foUowni?- 
F 1. Declaration, particulars of demand and affidavit. 

2. Pleas and affidavit. 

4. Ord^graVtiSTelve to defendant to file substitute affidavit 

^ 5. Substitute pleas and affidavit of defense. 

6. Motion for judgment. 

7. Judgment (M. 59, p. 314). 

5KEE&S “,'f lpP“u» P <r«i..g of appeal bond, of pM»- 

tiff and defendant. 

10 Assignment of errors. 

11. This praicipe. FRANK J. HOGAN, 

Attorney for Plaintiff. 
JOS. A. BURKART, 

Attorney for Defendant. 


3—2679a 
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32 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, 88: 

l, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
31, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript in cause No. 53330 at Law, wherein Florence 
O’Brien Whitford et al. are Plaintiffs and William A. Engel is De¬ 
fendant, as the same remains upon the files of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 1 XJh day of April, 1914. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Ass’t CVk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2679. Florence O’Brien Whitford et al., appellants, vs. William A. 
Eneel, and No. 2380, William A. Engel, appellant, vs. Florence 
O’Brien Whitford et al. Court of Appeals, District of Columbia. 
Filed Apr. 17, 1914. Henry W. Hodges, clerk. 
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Joseph A. Burkart, 
Attorney for William A. Ettgel 


Bykom S. Adams, 













IN THE 


CEottrt of Appeals, SiBtrirt of Columbia 

October Term, 1914. 


No. 2679. 


Florence O’Brien Whitford and Harriet Stearns 
Whitford, an Infant, by Florence O Brien W hit¬ 
ford, her next friend, Appellants , 

vs . 

William A. Engel, 
and 

No. 2680. 

William A. Engel, Appellant, 

vs . 

Florence O’Brien Whitford and Harriet Stearns 
W'hitford, an Infant, by Florence O Brien Whit¬ 
ford, her next friend. 


BRIEF FOR WILLIAM A. ENGEL, 
APPELLANT-APPELLEE. 


Statement. 

/ 

These are cross-appeals from the judgment of the Su¬ 
preme Court of the District of Columbia against William 
A. Engel in favor of Florence O’Brien Whitford and Har- 
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riet Stearns Whitford, in an action to recover the sum of 
thirty-five hundred dollars ($3,500.00), alleged to be due 
because of a breach of covenant in a lease. 

For convenience, Florence O Brien Whitford and Har¬ 
riet Stearns Whitford, plaintiffs below, will be referred to 
herein as plaintiffs, and William A. Engel, the defendant 
below, will be referred to herein as defendant. 

The declaration filed by the plaintiffs alleged the execu¬ 
tion on July 22, 1902, of a lease between Daniel O’Brien, 
plaintiffs’ testate, and William A. Engel, the defendant, for 
a parcel of ground described as lot 26 in square 634, and 
known as premises No. 247 New Jersey Avenue, N. W., 
for a period of fifteen years, at a certain rental therein 
agreed upon, and that in and by the terms of said lease, 
the said Engel covenanted and agreed that he would erect 
upon said lot improvements to cost not less than $3,500.00 
and to use the same for a ten pin alley or billiard room or 
other legitimate games and for no other purpose. It was 
further provided in said lease that if the United States of 
America should determine to purchase the lot and premises 
therein described during the existence of said lease, that 
said lease should cease and determine, and that if said event 
should occur within five years after the execution of said 
lease the amount to be allowed to said defendant on ac¬ 
count of the improvements erected by him on said lot and 
premises should be determined by arbitration, and that if 
said purchase by the United States should be determined 
after the expiration of five years and within ten years from 
the date of the execution of said lease, to wit: July 22, 1902, 
then the said defendant should receive from the said lessor 
one-third of the costs of said improvements, which sum 
should be paid by the said lessor to the defendant within 
thirty davs. The declaration further alleges, that on Aug. 
3, 1911, the United States instituted condemnation pro¬ 
ceedings in the Supreme Court of the District of Columbia 
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sitting as a District Court, for the purpose of acquiring 
among other parcels of land, the land and premises de¬ 
scribed in the said lease, and that necessary proceeding 
were had, and the premises were purchasled “^acqu«ed 
by the United States on March 1, 1913. 

further alleges that the defendant entered upon said prem¬ 
ises a nd continued in possession thereof until March 1, 
1013, but that he failed and neglected to erect * e *'® pr 
ments on said land as in said lease was P r ™ ded f ° r ; 

The declaration also alleges that the said Daniel O Bnen 
the original lessor, died July 8. 1905, testate, leaving y 
will of which profert is made, the land and promses men- 
”1 , n s ,,d L* .o .he plaintiff, Florence O’Bnen 
ford for life, and the remainder in fee simple to e p 
tiff Harriet Stearns Whitford, and that by reason of t 
51™ "the defend.™ to erect - I 

the plaintiffs are damaged in the sum of $3,5. ' 

terest from March 1, 1913, besides costs. The declaratio 

also contains the common counts in the usual form 
affidavit of merit was filed, setting out substantially the 

legations of the declaration. 

The defendant filed certain pleas to each count of the 
declaration and accompanied the same with his affidavit 
of defense which said affidavit being held by the Court 
t insufficient to constitute a valid defense, the defendant, 
with leave of Court, filed his amended and substitutedplea 
. affidavit and in his amended pleas, the plaintiff set 

forth that subsequent to the institution of ^he contoa- 

.. „ rorP edines by the United States, set forth in the dec 
ration the Commission appointed to make awar s, pro¬ 
dded to take testimony for and against 

involved in said proceedings, and thereafter m 
SXn to the Court, and that it appeamd from the »d 
proceedings that the pM**. » » ddi,i “ " °”'” e * 
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real estate described in the declaration, also owned the ad¬ 
joining and contiguous lot in the same square located at the 
southeast comer of New Jersey Avenue and C Street, 
N. W., improved by a small hotel building of which the 
defendant was also the lessee. That in pursuance of the 
request of the plaintiffs, in the presentation of their claim 
before said Commission for damages for taking of their 
land, these two lots were by the Commission considered 
and agreed upon as though they constituted but one lot, or 
a single tract, and that the same are designated in the rec¬ 
ords of said Commission as parcels 22 and 23, parcel 22 
being the same lot as is mentioned in the declaration, and 
parcel 23 being the adjoining lot improved by the small 
hotel building. That as part of the proof of the claim of 
the plaintiffs for damages, they introduced and procured 
the admission in evidence of the lease to this defendant of 
the property described in the declaration, and also the lease 
to this defendant of the adjoining property improved by 
said small hotel building, which latter lease was dated Feb. 
15, 1910, and was for a term of five years from date, and 
that the plaintiffs also introduced and submitted to said 
Commission oral testimony as to the value of the said two 
lots with the improvements thereon, and of the leases there¬ 
to held by this defendant, as aforesaid, and of the rental 
value of each of the said parcels of real estate, and fully 
submitted their case in all its aspects to said Commission. 
That in the award filed by said Commission on April 22, 
1912, the said Commission treating and considering the said 
two lots as a single tract, and so reporting their said award 
as applying thereto, appraised the value of the said two lots 
as a single tract, to the owner of the fee simple at the sum 
of $51,876.45. and in the same award, the Commission also 
appraised the value of the lease held by this defendant to 
parcel 23 in favor of the defendant in the sum of $1,733.48 



to be deducted from said award of $51,876.45, and to be 
reduced at the rate of $51.13}4 from April 8, 1912, for each 
month thereafter that the said leaseholder remained in pos¬ 
session, and made no reference to the lease to this defendant 
to parcel 23 which is the lease herein sued upon. That said 
award of said Commission was subsequently, on the 1st day 
of June. 1912, approved by the President of the United 
States, and on the 7th day of June, 1912 , confirmed by the 
Supreme Court of the District of Columbia, as required by 
law, and that subsequent to the approval of the award of 
said Commission, and prior to the institution of this suit, 
the United States paid the plaintiffs the amount awarded 
them and became the owner of the said real estate an o 
all the right, title and interest which the said plaintiffs had 
or might have had thereto at the time of said payment by 
the United States, and that the plaintiffs, at the commence¬ 
ment of this action were without any right, title or interest 
in and to said land or any part thereof, or in and to said 
leases, or either of them, or any part of either of them, an 
that being without any such interest, they were not entitled 
to maintain their action against said defendant, as in their 
said declaration set forth. For a further plea, the defend¬ 
ant claimed that at the trial before the Condemnation Com¬ 
mission, the plaintiffs submitted their case and all their 
rights, title, interest and privileges in and to said real estate 
and in and to the leases thereto, in their entirety, the plain¬ 
tiffs and the lessee being regularly before said Commission, 
and that at said trial, the plaintiffs produced and examined 
as a witness in their behalf, the defendant in this action as 
to the value of their said real estate and holdings and of 
the value of the right, title and interest of the plaintiffs 
therein, and of the rental value of the said lots, and there¬ 
after. the said Commission, at the request of the plaintiffs 
considering said lots as a single tract of land, by its^ award 
fixed the amount to which the plaintiffs and the defendant 



as their lessee were respectively entitled to receive from the 
United States for their respective interests, the amount of 
which award the plaintiffs received and accepted from the 
United States before the institution of this suit, by reason 
whereof the plaintiffs were estopped from claiming any¬ 
thing further from this defendant because of the relation¬ 
ship of lessors and lessee formerly existing between them. 
And for a further plea, the defendant alleged that said lease 
was executed on July 22, 1902, the condemnation proceed¬ 
ings instituted Aug. 3, 1911, the award filed April 22, 1912, 
that said award was approved by the President of the 
United States, as required by law, June 1, 1912, and was 
confirmed by the proper Court on June 7, 1912; that, as 
shown by the lease, if the Government of the United States 
determined to purchase the lot and premises described in 
said lease the said lease should cease and determine, and 
should such event occur after the expiration of five years 
and within ten years from the date of the execution of the 
lease, the defendant should receive from the party of the 
first part one-third of the costs and improvements agreed 
therein to be erected on said real estate by the defendant, 
and that the United States did determine within the ten 
years from the date of said lease to take said real estate, 
said determination having been fully completed on the 7th 
day of June, 1912, when the proper Court confirmed the 
award of the Condemnation Commission, said award hav¬ 
ing been previously approved by the President of the United 
States, as required by law; and that if the plaintiffs were 
entitled to recover anything in this action, this defendant 
was entitled to a credit and allowance for one-third of the 
costs of said improvements agreed in said lease to be erected 
by him. The defendant further alleges that the money with 
which the amount awarded by the Commission to the plain¬ 
tiffs and to this defendant had been duly appropriated by 
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r , r T Tnited States and was available at the time 

Congress of the States a , { ^ laintiffs 

the Commission hied its awaru, * 

had applied therefor promptly after the confirmation o said 
award P the same would have been immediately paid to them, 

but that the plaintiffs, without any sufficien ™ “^ndant 
and without the knowledge or consent 
appealed .o .he Court ol Appeal, of the D,.m«of Cohtm- 
biafrom the order of the Supreme Court ol th.^™ 

of Columbia confirming said award, and tha without 

, r u x ini x held the appeal to be without 

tuh «. -he deleuda^ 

And the defendant f, rt h,r alleged 

S'lTtl™ and i» o. »id 

,ou„d entitled to “'Jiba Sbs.Uu.ed a<- 

forth substantially the allegations 
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ficient affidavit of defense and for want: of prac . 

S t e U S d thf^wVittX sVrente Court of the District 
' °’ f C h ° ,Um r ia ; o h f e $ i°93 rt 3 3 r 3 de an1 ££* foTsaid 
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gether with costs of suit, and from this judgment the plain¬ 
tiffs and the defendant have prosecuted cross-appeals to this 

Court. 

The errors assigned by the defendant-appellant, filed be¬ 
low in accordance with the rule, were as follows: 

(1) The Court erred in holding that the award of the 
Condemnation Commission was not binding and final upon 
the parties to the above entitled action. 

(2) The Court erred in rendering judgment for the 

plaintiff. 

Points and Authorities. 

It will be noted that no time is provided in the lease 
within which the improvements agreed upon to be erected 
were to be made, and also that the lease in express terms 
states that if the United States should determine to pur¬ 
chase the lot and premises described, during the existence 
of the lease, that in that event “this lease should cease and 
determine.” Under the terms of said lease the defendant 
was entitled to the entire term of the lease within which to 
make the improvements agreed upon, and if the United 
States acquired the property by condemnation prior to the 
expiration of the term of the lease, and thereby prevented 
the lessee from making the improvements, the lessee is not 
liable to the lessor for the value thereof. 

The lessor having dictated the terms of the lease made 
by him to the defendant, the covenants must be construed 
strictly against him. 

In Chipman vs. Emeric, 5 Cal., 49. a lease for six years 
provided: “Second, that the lessees were to build a wharf 
on the lot.” Prior to the termination of the lease, suit for 
possession was brought because of alleged breach of a cove¬ 
nant not to assign, and of the covenant to build the wharf. 
Regarding the latter, the Court said: 
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“The covenant to build a wharf stipulates no par¬ 
ticular time, and as it was to be built exclusively for 
the benefit of the lessees, during the continuance ot 
their term, the lessors before the expiration of the 
term can have no legitimate cause for complaint. 
Palethorp vs. Bergner, 52 Pa. St., 14V. 

Givens vs. Caudle, 34 La. Ann., 1025. 

It probably will be argued that the plaintiffs might have 
received a greater award for the lot had improvements been 
erected prior to the institution of the condemnation pro-, 
ceedings, but this argument must give way to the law which 
imposed upon the Condemnation Commission, the duty to 
consider all of the covenants of the lease in fixing e 
amount of damages to which the lessors and the lessees were 
respectively entitled, and in the absence of proof we are 
not justified in assuming that the Commission failed in the 

performance of all or any part of such duty. 

The payment of rent being an incident to every lease, 
while a covenant to make improvements occurs rarely, the 
question of the effect of the condemnation proceedings on 
leases and the respective rights of lessor and lessee wit 
reference to the payment of rent, has been frequently de¬ 
cided. while few cases regarding improvements appear. 
Mr Lewis in his work on “Eminent Domain,” after con¬ 
sidering the cases which hold that the appropriation of land 
for public uses relieves the lessee from the payment of rent 
as well as the cases which hold contra, says, Sec. 718, drrt 

Ed.: 

“Undoubtedly the conclusion which is practically the 
most satisfactory and which can be applied with the 
least injurv to the parties, is that the taking operates 
to extinguish the obligation to pay rent in whole or in 
part, as the case may be. It is a rule 
the demised premises are entirely destroyed, the lease 
!s extinguished. It is also a rule that an eviction by 
paramount right works an extinguishment or appor- 



tionment of the rent, as the case may be; while the 
taking of the premises for public use is not a destruc¬ 
tion of the land in a literal sense, it is a destruction of 
the right and title of the parties in and to the land ; 
while it is not an eviction by paramount title, it is an 
eviction by paramount right. A very slight modifica¬ 
tion or extension of the rules referred to would be suf¬ 
ficient to make them embrace the case of a taking for 
public uses.” 

In Biddle vs. Hussman, 23 Mo., 597, A leased a lot to 
B and later conveyed a portion of the lot to the City of St. 
Louis, the conveyance mentioning the lease. The portion 
thus conveyed was later condemned by the city for public 
uses. A sued to recover the whole rent reserved. B claimed 
apportionment of the rent. The Court said: 

“If the rights of the parties had remained as they 
were originally before the making of the deed to the 
city, and the whole of the leased property had been 
applied to public use, we think the condemnation would 
have divested all rights of private property in the lot 
and have thus extinguished the whole rent issuing out 
of it. The condemnation was a reassumption by the 
State of her original title to the land under her right 
of eminent domain. It was revocation of the land¬ 
lord's title and may well be considered as extinguishing 
all rights depending upon the continuance of that title. 
This revocation was effected by law without the fault 
of either party and could only be upon a just compen¬ 
sation to both parties according to their respective 
rights in the property. The public, upon the resump¬ 
tion of the land, must pay the present value of the land, 
which is to be distributed between the landlord and 
tenant, according to their respective interests.” 

The Court held the tenant entitled to an apportionment 
and reversed the judgment rendered against him for the 
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of his or her particular interest or estate in the land 
from the Railroad Co.; but the relation of landlord 
and tenant between the parties was thereby ex¬ 
tinguished and their rights under such relationship 
ended.” Judgment was for defendant. 

Sharswood. J., in the opinion affirming the judgment, 
said: 


‘‘The damages thus awarded (by the viewers), thus 
taking the place of the land, the relationship of land¬ 
lord and tenant is extinguished and all covenants grow¬ 
ing out of their relation are necessarily at an end. The 
covenant by the lessee to surrender peaceable possession 
of the premises at the end of the term would certainly 
be so. Performance of it would be rendered impossible 
by act of the law. Suppose a covenant by the tenant 
to build. Such a covenant would be a very important 
element in determininng the respective amounts justly 
payable to the parties, but all claim of the lessor against 
the lessee for its breach would be gone. (Italics ours.) 

Cited with approval in Uhler vs. Cowen, 199 Pa. St.. 316. 

Rex vs. Young. 7 Can. Exch., 282. 

It appears from the award made to the plaintiffs and de¬ 
fendant by the Condemnation Commission, that it was the 
belief and intention of that Commission, that in its award 
it was settling all rights and claims of all parties to this 
action. The lease herein sued upon would have expired 
July 22. 1917, five years and three months after the Com¬ 
mission filed its award. The lease held by the defendant 
to the adjoining lot improved by the small hotel building, 
would have expired Feb. 15, 1915, about two years and ten 
months after the date of the filing of the award. In this 
latter lease, there were no special covenants, while in the 
former was this special covenant to improve. The Com¬ 
mission awarded to the defendant the sum of $1,733.48 as 







the value to him of his unexpired lease for two years and 
ten months, and made no award to the defendant for the 
value of his unexpired term of five years and three months, 
in the lease which contained the covenant to build, and made 
no mention whatever of this lease. It is manifest, therefore, 
that the Commission considering the two lots as a single 
tract, took into account the value to the lessor, if any it had, 
of the covenant to improve as contained in the one lease, and 
such being the case, the plaintiffs could by no theory be en¬ 
titled to recover from the defendant twice for the same 
cause. It is to be noted that plaintiffs refer in their declara¬ 
tion to the end of the term of the lease involved as being 
March 1, 1913, the date when they received from the United 
States payment of their award. This was not the end of the 
term of the lease (said term being for fifteen years from 
July 22, 1902), and was long prior to the time when any 
cause of action for breach of this covenant could have ex¬ 
isted in the plaintiffs, had the Government of the United 
States not determined to appropriate the land for public 

uses. 

It is respectfully submitted that the judgment of the 
Court below can not be sustained, and that the same must 
be reversed. 

Respectfully submitted, 

Joseph A. Burkart, 
Attorney for William A. Engel. 





















